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COURT STRI KES obligation to subcontractors under a
AGENT- FOR- PAYMENT CLAUSE aynment  bond. More specifically, the

St-Fair court did not address vihet her
General contractors often insert a surefy=s liability to pay under its
Apay-when-pai d@ clauses 'in their bond is contingent on the duty of the
agreenent s vvlth subcontractors. The contractor to rmake paynent. This issue
essence of a Apay-when-pai d@clause is was recently addressed by the New York
that the general contractor is not Appellate Division, First Departnent.
obligated to pay the subcontractor for

wor k- perforned under the agreenent Bl andford Land Clearing Corp. V.
unl ess the general contractor receives National Union Fire Tnsurance Conpany
payrrent romthe owner . The pr oVi Si on of Pi ttSbUg:h Pa No. 2150-2150A, sl P
IS troubl i nﬂ to subcontractors because OPI Nnion 1 Dep=t Cctober 1999) "arose
it forces t to assunme the risk that out of t construction of a ShOIOIOI ng
the owner wll fail to pay the general center |n the Bronx, New Yor The
contractor. laintiffs were subcontractors h| red b

he general contractor, York Hunter o

In Wst-Fair Electric Contractors New York, Inc. (AYork Hunter@.

v. Aetna Casualfy & Suretfy Oo the

state=s highest court struck down pay- Pursuant to the ternms of the
when- pai d “cl auses finding that Ph ey Subcontract agreenents, York Hunter was
viol ated public policy unde he New designated as the Aagent@ of the
York Lien Law The " court eas ned project owner for the purposes of
t hat such clauses require a payment to the subcontractors. Paynment
subcontractor to waive its ri gh to to subcontractors was hus cont i hgent
enforce a lien for non-paynent™ based upon the receipt of funds by York
upon an owner=s default since a I|en Hunter from the owner. Under” their
cannot be enforced wuntil a debt agreenents, t he SUbCOﬂtraCtOI’S
beconmes due and payabl e. acknow edged that they were relyin

solely upon the credit of the owner” an
The court in West-Fair failed to nhot he credit of York Hunter, _as
address a second 7issue In the case general contractor, for paynent for
concerni ng whet her a Apay-when- pai d@ hei r work.
provi si on affects a surety=s
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After the subcontractors did not
receive full paynment, they comenced
an action agal nst York Hunter=s
surety, National Union Fire |Insurance
Conpan (ANational Union@ seekin
paynent under a paynent bond issue
pursuant to York®™ Hunter=s prine
contract with the owner.

] Nat i onal Uni on noved for sumary
judgnment claimng that its obligation
under the paynment bond was only as
broad as ork Hunter=s, and “York
Hunt er was under no obligation to nmake
paynent to the subcontractors because
i:;t was only an Aagent for paynent. @

laintiffs  cross-noved for sumary
judgnment claimng that the Aagent-for-
paynment @ provision was nothing nore
than a poorly disguised Apay-when-
pai d@ cl ause whi ch had been decl ared
voi d and unenforceable in Wst-Fair.
The trial court ranted the
surety=s notion to dismss the
subcontractors= conplaints. ~ On
appeal , t he Appel | at e D vi si on

reversed the trial court=s order and
granted the subcontractors= cross-
notion for, summary judgnent on the
gurgty:s [iability under its paynent
ond.

The Appellate Division rejected
t he suret¥fs interpretation of the
contracts between_York Hunter and the
subcontractors. The court concl uded
that the designation of York Hunter as
the owner=s~ Aagent for paynent@
inpaired the contracts between i1tself
and the subcontractors because its
role as Aagent for paynment@ was
inconsistent wwth its role as general
contractor. The court stated that
York Hunter could not act as a
contractor for the pur pose of
directing plaintiffs= work under the
subcontracts and as Aagent for
paynent@ for the pur poses of
conPensatlng plaintiffs. his woul d
destroy the nutuality of obljgation
required to sustain a bilateral
contract. In other words, the court
found that the clause offended the
nut ual prom ses underlying every
contract ual relati onship bet ween
contractors and subcontractors, which
requi res subcontractors to perform
speci fied work and general contractors
to pay for the work actually
per f or ned.

The court then determ ned that
the plain Ian?uage of the paynent bond
i ssued by Nafional Union created an
i ndependent obligation on the surety=s

furnished in connection wth the

Pr oj

S

ect.
The holding. in Blandford s
agent -for-paynent provisions in

iEEortant because it establishes that:
ubconfract agreénents ‘are void and

unenforceable;” and (2) while a suret

may

contractor=s defenses

ul ti
to
w |

avai | itself of a genera
enses to paynment, its

mat e responsi bility to make paynent
subcontractors is independent” and
be dictated by the ternms of its

paynment bond.

COURT DI SM SSES AGE
DI SCRI M NATI ON CLAI M

Although this article is. not

construction related, it is business
related and, in the past, our clients
have asked us to assist them wth
enpl oynent related issues_in the
wor kpl ace. One Ahot button@issue is

age
i n

discrimnation. A recent decision
the New York pellate D vision,

Third Departnent, sets forth the burden

t hat

a plaintiftf needs to satisfy in

order. to _ recover under an age
discrimnation claim _Hardy v. Cenera
El ectric Conpany, 705

Dep=t 2000), i nvol ved  an age

di scrimnation action comrenced by
year-old enpl oyee agai nst, GCeneral
El ectric (AGE%. P

58-

a
laintiff was an
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QUOTATION OF THE MONTH
It is not the critic who counts, not the man who
oints out how the strong man stumbles or where
ne doer of deeds could have done them better. Th¢
redit belongs to the man who is actually in the
rena, whose face is marred by dust and sweat and
lood, who strives valiantly, who errs and comes up
hort again and again because there is no effort
yithout error and shortcomings, who knows the
reat devotion, who spends himself in aworthy
ause, who at best knows in the end the high
ichievement of triumph and who at worst, if he faills
/hile daring greatly, knows his place shall never bg
yith those timid and cold souls who know neither
ictory nor defeat. @

-Theodore Roosevelt

part to pay for labor and materials engineer in the research |aboratory at
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records denonstrati ng t hat the enpl oyees where they are substandard
plaintiff was not performng his job perforners or the termnation is
well. Those records canme in the form necessary for econom c reasons. Your
of periodic evaluation fornms that conpany should be sure to maintain
showed that plaintiff was not doing records of enployee performance and of
good work relative to other enployees any econom c reasons for downsi zing so
In the sane or simlar positions. that, if necessary, it can successfully
Wt hout such records, GE could have
had a difficult tine denonstrati n? a
legitinmate basis for the plaintiff=s

Couch White, LLFP s

di schar ge. Construction Notes

di Scr'ia‘fmt- ?\E’ﬂ Oarr;/ errprl eogse(;nsd al f”gr noné Construction Notes publishes information of
plaintiff=s termnation, the burden general interest to the construction industry. Itis
then shifts back to the plaintiff to not to be taken aslegal advice. Readers are urged
demonstrate that the  enployer=s to secure the advice of legal counsel before acting

reasons were nerely a pretext or

cover-up for age di scrimnation. More on any of the information in this publication.

pr oper | supported summary judgnment ;

not Pon {n an age discrimnation case, Ja(r?esJH\I?Varr]_r{er?_,LESq.
the plaintiff nust denonstrate that LLET HNIUE,
there is Aa material issue of fact as 540 Broadway
to whether (1) the enpl oyer=s asserted Albany, NY 12207
reason for termnation is false or (518) 426-4600
unworthy of belief and (2) nore likely _ _

t han not t he eerl Oyee:s age was t he Copyright 2000 by Couch White, LLP

real reason.@ |d. at 101. The

plaintiff=s burden has been even
further refined to require that the
plaintiff Aest abl i sh t hat t he
enpl oyer did not honestly believe the
reasons it gave for termnating him
and that age tipped the balance in
favor of discharge.@ 1d. In Hardy,
t he Appel late D vision concluded that
plaintiff failed to offer evidence

denonstrating t hat t he non-
di scrimnatory reasons denonstrated by _ o _ _
GE were not justified. def end an age discrimnation claim

The bottom line is that it is
unlawful to term nate_enpl oyees on the
basis of their age. The |aw does not,
however, prohibit the term nation of
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